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Taxpayer

RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES: XXXXX, for the taxpayer; M. Marc Muchin, Speci al
Assi stant Attorney General, for the Departnent of Revenue.

SYNOPSIS: This cause canme to be heard on the tinely protest filed in
response to Notices of Tax Liability XXXXX and XXXXX i ssued on Novemnber 29,
1994 by the 1Illinois Departnent of Revenue against the above naned
t axpayer. At issue is the question of whether two "luxury" autonobiles
purchased by TAXPAYER and wused by such business are entitled to exenption
fromlllinois Use Tax under the "rolling stock" provision of that Act. (35
I LCS 105/3-55(b) and 105/ 3-60) Upon consideration of the evidence
presented, it is recommended that the matter be resolved in favor of the
t axpayer

FI NDI NGS OF FACT:

1. The Departnent's prinma facie case as to the taxes and penalties
deenmed due was established through the admission into evidence, wthout
objection, of +the Correction of Returns and Notices of Tax Liability
relating thereto. (Dept. Ex. Nos. 1-4)

2. TAXPAYER is a trucking conpany, organized and operated as a for-



profit corporation wunder the laws of the State of Illinois. (Tr. p. 11)
It is authorized by the Interstate Commerce Comm ssion, through permit No.
XXXXX, issued May 8, 1987, and effective as of the date of this hearing, to
operate as an interstate carrier. (Taxpayer Ex. No. 1)

3. Up to 95%of the business of TAXPAYER, is interstate shipping.
(Tr. pp. 42, 54)

4. Taxpayer, in February and June of 1992, purchased two passenger
vehicles, viz. a 1992 Chevrolet Canmaro two-door white coupe and a 1992
Li ncol n four-door sedan. Both vehicles were titled to TAXPAYER Bot h
vehicles were registered as "exenpt" under the rolling stock provision on
the Departnent's 556 transaction returns (Tr. pp. 17-18)

5. Both vehicles are used by the taxpayer in the transportation of
various types of nmetal sanples for ~custoners in a six-state area
surrounding Illinois. (Tr. p. 18)

6. Testinmony shows that use of the autonobiles in the business of
TAXPAYER was faster and nore econonical for purposes of transporting neta
sanpl es than were trucks. (Tr. p. 35)

7. None of the itenms transported were the property of TAXPAYER, and
taxpayer at no time took title to any shipnents either before or after
transport.

8. Taxpayer's representative docunmentation, i.e, shipping orders and
freight bills, corroborate that both the Camaro and Lincoln were used to
transport various netallics and nmetal sanples to and from | ocations outside
the state of Illinois. (Taxpayer's Goup Ex. Nos. 2 and 3)

9. Shi pping orders and freight bills indicate that the weights of
the itens transported never exceeded a maxi num of 486 pounds. (Taxpayer's
G oup Ex. Nos. 2 and 3)

10. Although no docunmentary proof of invoices or paynments for such

transport was nmade of record, the taxpayer, through its president XXXXX,



testified he charges for every trip made. (Tr. p. 26) | find a reasonable
inference can be drawmn fromthe evidence present that the transportation
involved in this matter was not done w thout renuneration.

11. The vehicles in question have accunul at ed a t ot al of
approxi mately 57,000 mles in interstate shipnments since their purchase in
1992. (Tr. p. 55)

12. Neither the Chevrolet Camaro nor the Lincoln which are the
subject of this hearing are or were used for personal reasons at any tine.
(Tr. p. 33)

13. Both vehicles, when not in use are housed in a garage at the
conpany war ehouse. (Tr. p. 50)

14. XXXXX, taxpayer's president, owns 3 other autonpbiles, a
Chevrol et Lumina, a Plynmouth Sundance and a 1983 d dsnobile. These
vehicles, which are all titled in his own nanme and upon which all requisite
use taxes were paid, are used for personal driving trips. (Tr. p. 34)

15. Aside from their direct use, the vehicles are often utilized for
ener gency purposes to conplete interstate shipnments when trucks have broken
down en route. (Tr. p. 54)

CONCLUSI ONS OF LAW The Illinois Use Tax Act, 35 ILCS 105/3, pursuant
to which the liability herein is generated, states as foll ows:

A tax 1is inposed wupon the privilege of wusing in this State
tangi bl e personal property purchased at retail froma retailer..

The term "use" or "using" is further defined by the statute to include as
its primary neaning the exercise by any person of any right or power over
tangi bl e personal property incident to the ownership of that property. See
35 I LCS 105/ 2.

As a exception to the inposition of such tax, the Act goes on to
provide a multiplicity of specific exenptions, one of which is entitled
"Multistate Exenption". 35 ILCS 105/3-55. That section reads:

To prevent actual or likely nultistate taxation, the tax imnposed



by this Act does not apply to the use of tangible persona

property in this State under the follow ng circunstances:

(b) The use, in this State, of tangible personal property by an

interstate carrier for hire as rolling stock noving in interstate

conmer ce. .

The Act further specifies, under the terms of 35 | CLS 105/ 3-60:

The rolling stock exenption applies to rolling stock used by an

interstate carrier for hire, even just between points in

Illinois, if the rolling stock transports, for hire, persons

whose journeys or property whose shipnents originate or term nate

outside Illinois.

The obvious inport of these sections is that the "rolling stock" of
interstate carriers for hire whichis wused in interstate commerce is not
subject to the application of the Use Tax Act on the purchase of such
[vehicles], as the case may be.

Fromthe record at hand, there can be no argunent that taxpayer
TAXPAYER, is an interstate carrier for hire, having been certified as such
by the Interstate Conmerce Conmi ssion. It is also clear that the
autonobiles in question are utilized by the business exclusively inits
interstate shipnents. They are therefore "noving in interstate comerce"”
as required by the precise terns of the exenption.

There may exist a reasonable basis for inquiry as to these itens
because of the fact that as passenger autonobiles, they are not what people
woul d ordinarily associate as the "rolling stock"” of a trucking conpany.
However, neither |law nor regulations nakes any distinction as to the
character of the rolling stock in order for it to qualify for exenption
fromtax as long as it is used in the manner specified under the Act. As
such, and notw thstanding the fact that these vehicles can be categorized
as "luxury" autonobiles, they are exenpt under the factual circunstances of
this case. Accordingly, it is recomrended that the liabilities herein
i nposed be cancelled in their entirety.

Ri chard L. Ryan
Adm ni strative Law Judge



